REMARKS 



The present amendment is submitted in response to the Office Action 
dated April 2, 2008, which set a three-month period for response. Filed herewith 
is a Request for a Three-month Extension of Time, making this amendment due 
by October 2, 2008. 

Claims 15-35 are pending in this application. 

In the Office Action, the specification was objected to for an informality. 
Claims 7-1 1 were rejected under 35 U.S.C. 101 on grounds that the claimed 
recitation of a use results in an improper definition of a process. Claims 1-14 are 
rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite. Claims 1, 
3-8, and 12-14 were rejected under 35 U.S.C. 102(b) as being anticipated by GB 
370,878 ("GB '878"). Claims 3 and 6 were rejected under 35 U.S.C. 103(a) as 
being unpatentable over GB '878 and further in view of JP 61-291441 ("JP '441"). 
Claims 4 and 7-1 1 were rejected under 35 U.S.C. 1 03(a) as being unpatentable 
GB '87. 

In the present amendment, the specification has been amended to delete 
reference to the claims, to add a cross reference to the related priority 
documents, and to add standard headings. 

Claims 1-14 have been canceled, and new claims 15-35 have been 
added. The Applicant respectfully submits that new claims 15-35 are neither 
anticipated by nor made obvious over the cited references. 
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Regarding new claims 15 and 25, the material now claimed is not only a 
bulk (loose) material but also a material which does not change during use such 
that it can - if desired - be re-used. Claim 15 is presented in standard method 
form, rather than the objected-to use claim. 

According to page 3, lines 2 through 4 of the specification the described 
material does not soften in water. According to page 5, third paragraph, the 
material can be used - packed into bags or the like - is the same manner as 
conventional sandbags, and after the end of a high water (flood) period the bags 
filled with the material can be collected and stored up again. According to page 5, 
lines 29, 30 and page 6, lines 1 - 3 the material can also be used in the form of a 
loose material in combination with comparatively largo containers. And according 
to page 6, second and third paragraph, the material can be packed into bags of 
porous materials, particularly if a later dismounting (removal) together with a later 
re-use is not necessary. 

The above parts of the specification of the present application clearly 
disclose that the material is present "all the times during the usage", because 
otherwise it would not be possible to use the material in the form of a 
conventional sandbag and to re-use the material after it has once been used for 
the desired purpose. This re-use is not possible if the materials utilized in GB'878 
are used as explained below. 

The Applicant further submits that none of the cited references describes 
a building structure in the form of a dike, a wall of a building or the like having a 
core zone into which the material according to the invention is incorporated with 
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the aim of providing the building structure with a protecting zone against the 
penetration of water. 

According to pages 1 and 2 first and second paragraph of the 
specification, the invention is particularly concerned with the protection against 
floodwater, but also in genera with the protection against the penetration of 
liquids (water) into housings. This is also clearly described at page 6, third and 
fourth paragraph as well as at page 7, first and second paragraph of the 
specification. There, it is discussed that the means usually used for this purpose 
such as bags filled with sand, concrete etc. may help for a moment but will 
become leaky within a short time. Starting from this state of the art, the objects 
underlying the present invention are provided on page 2, third paragraph of the 
specification. A particular object was to provide a material which can be handled, 
packaged and used similar to sand and comparable fill (bulk) materials. 

According to the invention it is suggested to use for the purpose 
mentioned above a material according to new claims 15-24 and to provide a 
building structure with such a material according to new claims 25 - 35. 
Examples for the use of the new material are given, as already above mentioned, 
at page 5, line 10through page 6, line 28 of the specification. 

It follows from the above that the invention suggests a bulk material 
having grains with a water-repellant surface and which, therefore, during its 
whole use maintains its properties. 

GB '878 does not suggest a building material for erecting or restoring a 
building structure and to make the building structure water-repellant or water- 
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storing or water-retaining. GB'878 only describes a cement, mortar, concrete or 
the like which can be used in the well known manner as a hydraulic binding 
material between the bricks of a masonry. Such known materials substantially 
consist of CaO but not substantially of sand or a powdered mineral. Further, the 
material according to GB 878 distinguishes over the material according to the 
present invention by a completely other principle of operation. As disclosed on 
page 1 , lines 21 - 44 and 70 - 86 and page 2, lines 72 - 96 of the GB patent, it is 
correct that powdered materials such as cement are coated with a water- 
repellant film. It is very important, however, to note that the water-repellant 
coating only serves the purpose of protecting the cement or the like during 
storage thereof against moisture or water. If the known material is used, 
however, then the coating film dissolves and thus restores the original properties 
of the sand, cement or the like. It is important that the water-repellant effect of the 
known material must be eliminated before its use because otherwise it could no 
longer be used as a hydraulic binding material as is characteristic for cement, 
concrete or the like. It is known to the expert that cement or the like must be 
mixed with water to use the setting properties of cement or the like. If the cement 
grains would retain the water-repellant properties also during use, i.e. when 
being mixed with water in the usual manner, then no setting of the cement would 
be possible GB'878, therefore, describes at page 2, lines 45 - 77 that normally 
hydraulic binding materials need expensive protective packing during 
transportation, handling and storage for preventing any interference with water or 
the like. This problem is solved with the GB patent by coating the particles of said 
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materials with a protecting material. Contrary to the present invention, however, 
the known material is made such that the films is eliminated by the mere stirring 
of the treated pulverulent material whereby the material regains its chemical 
properties when worked and used (see claim 1 of the GB patent). Claim 2 of the 
GB patent adds only the impermeability to hydraulic binding materials in 
pulverulent state is secured. Further, at page 1 , lines 31 - 44 of GB 878, the 
process described therein differs from the liquid proof materials which are 
generally added by the fact that each particle is coated and will regain its original 
properties by eliminating the protecting substance. The manner of eliminating the 
protecting substance is clearly described at page 1 , lines 38 - 44 of the GB 
patent, i.e. the protecting substance is eliminated by simply mixing or stirring the 
pulverulent material. 

It follows from the above that the known material is only protected against 
water during storage whereas the protecting film is eliminated when the material 
is mixed, stirred or otherwise treated during use. Contrary, as above explained 
and claimed in new claims 15 and 25, the material according to this invention 
does not change during use, and in particular is not changed when filled into 
bags or other receptacles (and probably mixed and/or stirred thereby). It is clear 
for the expert, therefore, that the known material cannot be used to erect or 
restore a building structure in the manner described in the specification of the 
present application. 

Furthermore, the known material which is a hydraulic binding material, will 
immediately set or harden if only stirred and then exposed to water during use if 



12 



it is mixed, therefore, e. g. with flood water, then the material also immediately 
loses its flexibility because of the setting process. 

In contrast, the material according to the present invention must be still 
flexible after having been filled into bags or the like as is generally known from 
sand filled bags or the like normally used in order to protect a building or the like 
against water. Thus, the known material is not useful as a protection means 
against flood water or the like as desired by the present invention. 

JP '441 describes a material similar to that according to GB '878. A fine fill 
material is described which is used to fill cavities between large grains of cement 
or the like (see the drawing and the relevant text), In order to avoid disadvan- 
tages because of hydration of the cement by the direct contact with the grains of 
the fill material, it is suggested to treat the fill material with a water repellant 
material. As a result thereof, it is possible to produce elements which are hard 
and strong because of a high filling factor by means of extrusion or injection 
molding. Because of the small particle size of the fill material (having a size of 1 
urn), however, only the fill material being present with a portion of 30 % 
maximum, is water-repellant, the cement itself and the element made therefrom 
are not at all water-repellant as a whole. Apart from the above, also this known 
material will change its properties during use because of the setting process. 

The Applicant respectfully submits that new claims 15-35 are therefore 
patentable over the cited references. Further, the Applicant respectfully submits 
that GB '878 is not a proper reference under 35 USC 102 pursuant to the 
guidelines set forth in the last paragraph of MPEP section 2131 , where it is 
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stated that "a claim is anticipated only if each and every element as set forth in 
the claims is found, either expressly or inherently described, in a single prior art 
reference", and that "the identical invention must be shown in as complete detail 
as is contained in the ... claim". 

The application in its amended state is believed to be in condition for 
allowance. Action to this end is courteously solicited. Should the Examiner have 
any further comments or suggestions, the undersigned would very much 
welcome a telephone call in order to discuss appropriate claim language that will 
place the application into condition for allowance. 




Respectfully submitted, 



Attorney for Applicant(s) 
Reg. No. 27233 
103 East Neck Road 
Huntington, New York 11743 
631-549-4700 
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